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A BILL

To amend title XIX of the Social Security Act to require States to disregard benefits paid under long-term care insurance for purposes of determining medicaid eligibility, to expand long-term care insurance partnerships between States and insurers, to amend the Internal Revenue Code of 1986 to allow individuals a deduction for qualified long-term care insurance premiums, the use of such insurance under cafeteria plans and flexible spending arrangements, and a credit for individuals with long-term care needs, to establish home and community-based services as an optional medicaid benefit, and for other purposes. 

Be it enacted by the Senate and House of Representatives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE- This Act may be cited as the `Improving Long-Term Care Choices Act of 2005'.

(b) TABLE OF CONTENTS- The table of contents of this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Findings.

TITLE I--LONG-TERM CARE INSURANCE

Subtitle A--Consumer Protections

Sec. 101. Disregard of benefits paid under long-term care insurance for purposes of determining medicaid eligibility.

Sec. 102. Additional consumer protections for long-term care insurance.

Sec. 103. Expansion of State long-term care partnerships.

Sec. 104. National clearinghouse for long-term care information.

Subtitle B--Amendments to the Internal Revenue Code of 1986

Sec. 121. Treatment of premiums on qualified long-term care insurance contracts.

Sec. 122. Credit for taxpayers with long-term care needs.

Sec. 123. Treatment of exchanges of long-term care insurance contracts.

TITLE II--MEDICAID HOME AND COMMUNITY-BASED SERVICES OPTIONAL BENEFIT

Sec. 201. Medicaid home and community-based services optional benefit.

TITLE III--INTEGRATED ACUTE AND LONG-TERM CARE SERVICES FOR DUALLY ELIGIBLE INDIVIDUALS.

Sec. 301. Removal of barriers to integrated acute and long-term care services for dually eligible individuals.

TITLE IV--EFFECTIVE DATE

Sec. 401. Effective date.

SEC. 2. FINDINGS.

Congress finds that--

(1) The Medicaid program is designed to assist low-income individuals with few resources obtain health care, including long-term care.

(2) The average daily cost of a private room in a nursing home in the United States is more than $70,000 per year, with an average length of stay of 2.4 years.

(3) Many individuals deplete their savings and resources paying for long-term care or qualifying for Medicaid in order to receive that care.

(4) Encouraging individuals to purchase private long-term care insurance that meets minimum Federal standards would help ensure that Medicaid is able to continue to offer long-term care to low-income individuals who cannot afford that insurance.

(5) Requiring consumer protections and standards for long-term care insurance will help ensure that Federal, State, and individual resources are used to purchase high-quality long-term care coverage that meets individual needs.

(6) In 1999, the United States Supreme Court, in Olmstead v. L.C. (527 U.S. 581) held that the medically unnecessary institutionalization of individuals with disabilities constitutes discrimination in violation of the provisions of the Americans with Disabilities Act of 1990 (ADA).

(7) The Olmstead decision has had the effect of broadening State efforts to revise their Medicaid plans to develop alternatives to institutional care, but certain limitations in Medicaid's structure constrain these efforts, in particular, the lack of certain coverage and benefit options related to community care, which in turn force States to rely on a more cumbersome Federal waiver process.

(8) Based on preliminary 2002 data, total Medicaid expenditures for that year for long-term care services were $92,800,000,000 ($66,100,000,000 for services in institutions and $26,700,000,000 for services provided in home and community-based settings).

(9) Nationally, only 33 percent of public long-term care spending is spent for home and community-based services and supports. Among the elderly, over 84 percent of long-term care funding is spent for nursing facility and other institutional care.

(10) In order to live independently, individuals with disabilities need access to home and community-based services and supports.

(11) Most Americans would prefer to receive long-term care services in their homes and communities.

(12) States are currently operating a complicated system of over 261 different home and community-based waivers.

(13) There is a need to build upon the progress made by the New Freedom Initiative, which was announced in 2001, and is a continuing nationwide effort to remove barriers to community living for people of all ages with disabilities and long-term illnesses.

TITLE I--LONG-TERM CARE INSURANCE

Subtitle A--Consumer Protections

SEC. 101. DISREGARD OF BENEFITS PAID UNDER LONG-TERM CARE INSURANCE FOR PURPOSES OF DETERMINING MEDICAID ELIGIBILITY.

(a) MEDICAID STATE PLAN REQUIREMENT- Section 1902(a) of the Social Security Act (42 U.S.C. 1396a(a)) is amended--

(1) in paragraph (66), by striking `and' at the end;

(2) in paragraph (67), by striking the period at the end and inserting `; and'; and

(3) by inserting after paragraph (67), the following:

`(68) provide that, with respect to benefits (including assigned benefits) paid under any insurance contract for coverage of qualified long-term care services (as defined in in section 7702B(c) of the Internal Revenue Code of 1986), the State does not treat such benefits as income for purposes of determining an individual's eligibility for medical assistance under the State plan.'.

(b) CONSUMER EDUCATION- Not later than January 1, 2009, the Secretary of Health and Human Services shall establish a program for educating consumers regarding--

(1) the advisability of obtaining a qualified long-term care insurance contract (as defined in section 7702B(b) of the Internal Revenue Code of 1986); and

(2) the potential interaction between coverage under such an insurance contract and coverage of long-term care under Federal and State health insurance programs, (including under a long-term care partnership under section 1917(b)(1)(C)(ii) of the Social Security Act (42 U.S.C. 1396p(b)(1)(C)(ii)).

SEC. 102. ADDITIONAL CONSUMER PROTECTIONS FOR LONG-TERM CARE INSURANCE.

(a) Additional Protections Applicable to Long-Term Care Insurance- Subparagraphs (A) and (B) of section 7702B(g)(2) of the Internal Revenue Code of 1986 (relating to requirements of model regulation and Act) are amended to read as follows:

`(A) IN GENERAL- The requirements of this paragraph are met with respect to any contract if such contract meets--

`(i) MODEL REGULATION- The following requirements of the model regulation:

`(I) Section 6A (relating to guaranteed renewal or noncancellability), other than paragraph (5) thereof, and the requirements of section 6B of the model Act relating to such section 6A.

`(II) Section 6B (relating to prohibitions on limitations and exclusions) other than paragraph (7) thereof.

`(III) Section 6C (relating to extension of benefits).

`(IV) Section 6D (relating to continuation or conversion of coverage).

`(V) Section 6E (relating to discontinuance and replacement of policies).

`(VI) Section 7 (relating to unintentional lapse).

`(VII) Section 8 (relating to disclosure), other than sections 8F, 8G, 8H, and 8I thereof.

`(VIII) Section 11 (relating to prohibitions against post-claims underwriting).

`(IX) Section 12 (relating to minimum standards).

`(X) Section 13 (relating to requirement to offer inflation protection).

`(XI) Section 25 (relating to prohibition against preexisting conditions and probationary periods in replacement policies or certificates).

`(XII) The provisions of section 26 relating to contingent nonforfeiture benefits, if the policyholder declines the offer of a nonforfeiture provision described in paragraph (4).

`(ii) MODEL ACT- The following requirements of the model Act:

`(I) Section 6C (relating to preexisting conditions).

`(II) Section 6D (relating to prior hospitalization).

`(III) The provisions of section 8 relating to contingent nonforfeiture benefits, if the policyholder declines the offer of a nonforfeiture provision described in paragraph (4).

`(B) DEFINITIONS- For purposes of this paragraph--

`(i) MODEL PROVISIONS- The terms `model regulation' and `model Act' mean the long-term care insurance model regulation, and the long-term care insurance model Act, respectively, promulgated by the National Association of Insurance Commissioners (as adopted as of October 2000).

`(ii) COORDINATION- Any provision of the model regulation or model Act listed under clause (i) or (ii) of subparagraph (A) shall be treated as including any other provision of such regulation or Act necessary to implement the provision.

`(iii) DETERMINATION- For purposes of this section and section 4980C, the determination of whether any requirement of a model regulation or the model Act has been met shall be made by the Secretary.'.

(b) Excise Tax- Paragraph (1) of section 4980C(c) of the Internal Revenue Code of 1986 (relating to requirements of model provisions) is amended to read as follows:

`(1) REQUIREMENTS OF MODEL PROVISIONS-

`(A) MODEL REGULATION- The following requirements of the model regulation must be met:

`(i) Section 9 (relating to required disclosure of rating practices to consumer).

`(ii) Section 14 (relating to application forms and replacement coverage).

`(iii) Section 15 (relating to reporting requirements).

`(iv) Section 22 (relating to filing requirements for marketing).

`(v) Section 23 (relating to standards for marketing), including inaccurate completion of medical histories, other than paragraphs (1), (6), and (9) of section 23C.

`(vi) Section 24 (relating to suitability).

`(vii) Section 29 (relating to standard format outline of coverage).

`(viii) Section 30 (relating to requirement to deliver shopper's guide).

The requirements referred to in clause (vi) shall not include those portions of the personal worksheet described in Appendix B relating to consumer protection requirements not imposed by section 4980C or 7702B.

`(B) MODEL ACT- The following requirements of the model Act must be met:

`(i) Section 6F (relating to right to return).

`(ii) Section 6G (relating to outline of coverage).

`(iii) Section 6H (relating to requirements for certificates under group plans).

`(iv) Section 6J (relating to policy summary).

`(v) Section 6K (relating to monthly reports on accelerated death benefits).

`(vi) Section 7 (relating to incontestability period).

`(C) DEFINITIONS- For purposes of this paragraph, the terms `model regulation' and `model Act' have the meanings given such terms by section 7702B(g)(2)(B).'.

(C) Effective Date- The amendments made by this section shall apply to policies issued more than 1 year after the date of enactment of this Act.

SEC. 103. EXPANSION OF STATE LONG-TERM CARE PARTNERSHIPS.

(a) IN GENERAL- Section 1917(b)(1)(C)(ii) of the Social Security Act (42 U.S.C. 1396p(b)(1)(C)(ii)) is amended to read as follows:

`(ii) Clause (i) shall not apply in the case of an individual who received medical assistance under--

`(I) a Qualified State Long-Term Care Insurance Partnership (as defined in paragraph (6)); or

`(II) under a State plan of a State which--

`(aa) had a State plan amendment approved as of May 14, 1993, which provided for the disregard of any assets or resources to the extent that payments are made under a long-term care insurance policy or because an individual has received (or is entitled to receive) benefits under a long-term care insurance policy; and

`(bb) has a State plan amendment which satisfies the requirements of subparagraphs (B) through (F) of paragraph (6).'.

(b) SATISFACTION OF MINIMUM FEDERAL STANDARDS, TAX-QUALIFICATIONS, INFLATION PROTECTION, AND OTHER REQUIREMENTS FOR LONG-TERM CARE INSURANCE PARTNERSHIPS- Section 1917(e) of the Social Security Act (42 U.S.C. 1396p(e)) is amended by inserting at the end the following:

`(6) The term `Qualified State Long-Term Care Insurance Partnership' means a State with an approved State plan amendment that provides for the following:

`(A) The disregard of any assets or resources in an amount equal to the amount of payments made to, or on behalf of, an individual who is a beneficiary under any long-term care insurance policy (including a certificate issued under a group insurance contract) sold under such plan amendment.

`(B) A requirement that the State will treat benefits paid under any long-term care insurance policy (including a certificate issued under a group insurance contract) sold under a plan amendment of a State that maintains a Qualified Long-Term Care Insurance Partnership or is described in subsection (b)(1)(C)(ii)(II) the same as the State treats benefits paid under such a policy sold under the State's plan amendment.

`(C) A requirement that any long-term care insurance policy (including a certificate issued under a group insurance contract) sold under such plan amendment be a qualified long-term care insurance contract within the meaning of section 7702B(b) of the Internal Revenue Code of 1986.

`(D) A requirement that any such policy sold under the State plan amendment shall provide for compound annual inflation protection.

`(E) A requirement that any individual who sells such a policy receive training, and demonstrate evidence of an understanding of, the policy and how the policy relates to other public and private coverage of long-term care.

`(F) A requirement that the issuer of any such policy report--

`(i) to the Secretary, such information or data as the Secretary may require; and

`(ii) to the State, the information or data reported to the Secretary (if any), the information or data required under the minimum reporting requirements developed under section 103(c)(1)(B) of the Improving Long-Term Care Choices Act of 2005, and such additional information or data as the State may require.

For purposes of applying this paragraph, if a long-term care insurance policy is exchanged for another such policy, the date coverage became effective under the first policy shall determine when coverage first becomes effective.'.

(c) DEVELOPMENT OF RECIPROCITY AND UNIFORM DATA STANDARDS-

(1) IN GENERAL- Not later than 1 year after the date of enactment of this Act, the Secretary of Health and Human Services, in consultation with the National Association of Insurance Commissioners, issuers of long-term care insurance policies, States with experience with long-term care insurance partnership plans, and other States shall develop the following standards:

(A) RECIPROCITY- Standards for ensuring that long-term care insurance policies issued under a State long-term care insurance partnership under section 1917(b)(1)(C)(ii) of the Social Security Act (42 U.S.C. 1396p(b)(1)(C)(ii)) (as amended by subsection (a)) are portable to other States with such a partnership.

(B) MINIMUM REPORTING REQUIREMENTS- Standards for minimum reporting requirements for issuers of long-term care insurance policies under such State long-term care insurance partnerships that shall specify the data and information that each such issuer shall report to the State with which it has such a partnership. The requirements developed in accordance with this subparagraph shall specify the type and format of the data and information to be reported and the frequency with which such reports are to be made.

(2) STATE REPORTING REQUIREMENTS- Nothing in paragraph (1)(B) shall be construed as prohibiting a State from requiring an issuer of a long-term care insurance policy sold in the State (regardless of whether the policy is issued under a State long-term care insurance partnership under section 1917(b)(1)(C)(ii) of the Social Security Act) to require the issuer to report information or data to the State that is in addition to the information or data required under the minimum reporting requirements developed under that paragraph.
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