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A number of the clarifications within Section III of the Interim Final Rule are based on concepts and language that are consistent with Medicaid regulation and policy, but the interpretation of these regulations pose concerns for states. The manner in which freedom of choice, access to services, and the individual’s right to refuse services are operationally defined by CMS pose challenges for states in assuring individuals have appropriate coordination of complex services and oversight of the quality and outcomes of those services.

Interim Final Rule: Our first concern is that these rules, which lay out substantial changes to established existing practice and multiple new requirements for states have been promulgated as an interim final rule.  While CMS has allowed a comment period, we are given to understand that these rules are final rules and that comments, although accepted, are purely advisory.  The sweeping changes made by this rule, the fact that they are final and CMS has no requirement to institute any regulatory changes based on the comments are of great concern given the implications of these rules, discussed in depth in the following document. 
Dates: This rule was published on December 4, 2007 with an implementation date of March 3, 2008. Given the substantial changes to state practices, multiple new requirements and the fact that this is a final rule, the implementation date for the rule is impossibly short.  States cannot come into compliance with this rule in the time provided, potentially putting federal funds in jeopardy. Even if we concurred with the content of this final rule, the rule makes no provisions for states to develop implementation plans over a reasonable timetable in order to come into compliance with the regulations. 

Background

We were surprised and concerned to discover that it is CMS’s intention to apply these new regulations to all activities that could be defined as case management including case management provided under the HCBS waiver, case management under  an 1115 waiver and case management type activities performed as Medicaid administrative function. It is our reading that the DRA applied only to Optional State Plan Case Management and not to other Medicaid options used for financing case management activities.  But even if these new regulations only apply to Optional State Plan Case Management, they pose substantial concerns for states.
Of most concern is the interaction and interpretation of these new regulations with the requirements of the 1915(c) Home and Community-Based Services (HCBS) waiver program.  As CMS is aware, there are more than 307 HCBS waiver approved to date serving over   (numbers—do we know?) individuals throughout the nation who otherwise would quality for institutional care. The HCBS waiver program undergirds community-based services in all fifty states and, certainly for individuals with developmental disabilities, is the single most important source of financing for home and community-based services.  HCBS waiver regulations under 42 CFR §441.301(b)(1)(i)  require that states “provide that the services are furnished under a written plan of care.” The regulations go on to require that states, in order to receive CMS approval to operate a HCBS waiver, make a variety of assurances. Among these assurances are establishing that the states under §441.302 (a) Health and Welfare, assure “that necessary safeguards have been taken to protect the health and welfare of recipients of the services.” The section notes that CMS will not grant—and may terminate –any waiver that does not satisfactorily meet required assurances. The following section §441.303, requires states to provide a description of the “safeguards necessary to protect the health and welfare of recipients. “  The interpretations of this requirement are found in the Application for a §1915(c) Home and Community-Based Waiver [Version 3.4] Instructions, Technical Guide and Review Criteria beginning with the first citation regarding Health and Welfare on page 1.  The Technical Guide, on page 6 of the introduction indicates that, “A waiver’s design must provide for continuously and effectively assuring the health and welfare of waiver participants. Processes that are important for assuring participant health and welfare include (but are not necessarily limited to): 

• Specifying the qualifications of waiver providers and verifying that providers 
continuously meet these qualifications;


• Periodically monitoring the implementation of the service plan and participant 
health and welfare;


• Identifying and responding to alleged instances of abuse, neglect and 
exploitation that involve waiver participants; and,


• Instituting appropriate safeguards concerning practices that may cause harm to 
the participant or restrict participant rights.

Since the inception of the HCBS waiver program in 1981, states have used case managers—and Medicaid funded options for providing case management—as the pivotal vehicle to assure compliance with the health and welfare requirements of the HCBS waiver program.  Case managers routinely perform required assessments, oversee the development of the required individual plan of care, oversee implementation of the plan, assure access to needed services and monitor the plan to assure individual health, safety and well-being, including responsibilities to assure individuals are free from neglect or abuse. According to the Technical Guide, page 14, Appendix D of the Waiver Application requires that the , “State describes how the participant-centered service plan (plan of care) is developed along with how the state monitors (a) the implementation of the service plan and (b) participant health and welfare. CMS has routinely approved waivers that lay out the linchpin role that case managers play in meeting these assurances. Again it is long-standing practice that these required functions fall within the duties of case managers—and the new regulations under §440.169 clearly place assessment, development of the plan of care and monitoring within the definition of case management. How these fundamental requirements of the HCBS waiver interact with provisions of the new case management rule are perplexing and pose serious issues for states in maintaining compliance with waiver regulations.
Right of Refusal §441.18(a)(3) The December 4 case management regulations lay out requirements under §441.18(a)(3), Right of Refusal requiring  that states, “not compel an individual to receive case management services, condition the receipt of case management (or targeted case management) services on the receipt of other services, or condition receipt of other Medicaid services on receipt of case management (or targeted case management)services.”  We understand the principle at work in this requirement is that assuring access to HCBS waiver, for example, could not be contingent on receiving case management services.  The interaction of this right of refusal with the required assurances under the HCBS waiver poses a substantial issue for states.  Since much of the activities required by CMS to operate HCBS waivers (development of the plan of care, assuring health and welfare) are typically funded and delivered through case management, the right of refusal potentially presents serious concerns about how the state can fulfill the waiver assurances. It is difficult to conceive how individuals will have a plan of care, get coordinated care, how states can assure that the individual plan of care is carried out as written and meet requirements for individual oversight and monitoring without providing case management services. It is difficult to envision a system that provides services without the benefit of coordinated assessment and planning to assure the services are needed, appropriate and providing the intended outcomes.  Case managers are typically a critical source of information to consumers and families about resources and services.  Case managers play a pivotal role in assisting individuals to find services or make changes to existing services—they afford individuals the information they need to gain access to services. Thus, sorting out the implications of this right of refusal and its interaction with affording access to services presents states with a challenging scenario.
Optional State Plan Case Management and Medicaid Administrative Funding §441.18(c)(5). The proposed regulation under §441.18(c)(5) reads, “Activities that meet the definition of case management services in §440.169 cannot be claimed as administrative activities under §433.15.(b).”  (The citation §433.15(b), Rates of FFP for Administration, lays out the basis for states to make claims for payment of Medicaid administration costs.) The new case management regulations effectively place a prohibition on claiming administrative FFP for any activities that are covered under this case management statute.  Section III indicates that states can claim FFP as Medicaid administration for certain activities if they are “directly related to the proper and efficient administration of the Medicaid State plan,” and gives examples of the activities claimable as Medicaid administration as:


Medicaid eligibility determinations and re-determinations;


Medicaid intake processing;


Medicaid preadmission screening for inpatient care;


Prior authorization for Medicaid services;


Utilization review; and


Outreach.

Section III continues, “These examples are not meant to be exhaustive and CMS may make determinations regarding whether these or other activities are necessary for the proper and efficient administration of the State plan.” The coverable activities claimable as targeted case management are described in §440.169(d)(1) and include the following key activities (A number of sub-activities are not listed  below—the full text is found at §440.169(d)(1-4)):


 (1) Comprehensive assessment and periodic reassessment of individual needs, to 
determine the need for any medical, educational, social, or other services. 


(2) Development (and periodic revision) of a specific care plan based on the 
information collected through the assessment 

(3) Referral and related activities (such as scheduling appointments for the 
individual) to help the eligible individual obtain needed services…
(4) Monitoring and follow-up activities, including activities and contacts that are necessary to ensure that the care plan is effectively implemented and adequately addresses the needs of the eligible individual and which may be with the individual, family members, service providers, or  individuals and conducted as frequently as necessary, and including at least one annual monitoring.

Our concern about the right of refusal is further compounded by this prohibition on using Medicaid administrative funding to fulfill activities defined as case management in the new rule.  The sum of the interaction between the right of refusal and the inability of states to claim these required activities as Medicaid administration, leaves states without a vehicle to provide for the assurances required to operate a Medicaid HCBS waiver.  It is difficult to envision a system that provides services without the benefit of coordinated assessment and planning to assure the services are needed, appropriate and providing the intended outcomes. Case management, rather than a potential impediment to services is more often the preferred path for individuals to find out about and choose services and service providers. If the individual refuses case management services AND the state is prohibited from carrying out case management services as an administrative cost, this leaves states without a path to meet required assurances under the HCBS waiver regulations. 
Consider presenting a solution for HCBS waivers that would allow states to create a function equivalent to case management that would not be defined as a service and therefore would not be subject to the right of the participant to reject it. This function would fulfill the assess/plan/monitor responsibilities i.e. assure health and welfare; would be reimbursed on a program rather than fee for service basis and optimally earn FFP at the state’s service match rate.
The limitation on coverage as an administrative cost of any activity that could be covered as Optional State Plan Case Management has profound implications for states that use Medicaid administration funding to provide case management services. The effect of this new regulation is that these states will have to shift a substantial part of their case management activities to State Plan Optional Case Management or their HCBS Waivers. A transition to the State Plan Service will require development of rates and billing and payment processes and potentially the development of new ways to document contacts given the 15 minute unit of service required increment.  This represents a major shift in how multiple states perform their case management activities. Some states use Medicaid administration funding as the sole source for case management services, while others use Medicaid administration in combination with other Medicaid options.  Of concern is a potential interpretation that any single activity that could be construed as case management cannot be claimed as an administrative cost.  In a number of states, components of case management—such as an initial assessment and plan of care for HCBS waiver participants—are performed by state staff under Medicaid administration.  Once the individual is enrolled in the system and receiving initial services, the individual case moves to the “regular”, on-going case manager.  This arrangement assists in effectively and efficiently carrying out the State plan allowing for rapid enrollment of the person into the services needed immediately.  We are concerned that these types of effective and efficient arrangements will no longer be allowable under the new regulations leading to delays in the implementation of services.  
This regulation has even greater implications for case management systems serving seniors and individuals with physical disabilities.  Unlike case management systems for individuals with mental illness and developmental disabilities, case management systems serving individuals with disabilities and seniors cannot restrict the provider pool to create a single point of entry services system.  The systems serving seniors and individuals with disabilities must offer full freedom of choice among all qualified providers.  Because of this, many states use Medicaid administration to cover case management services, thus sidestepping the freedom of choice issues and allowing the state to craft in effect, a single point of entry case management system. Without this option, states lose the ability to create a coordinated single point of entry case management system for seniors and individuals with disabilities.
§441.10(e) Access to Services. The regulation states that the purpose of case management is to “gain access to services, not hinder this access.” It further states that permitting case managers to “act as gatekeepers…will allow case managers to restrict access to services. This concept is contrary to the statutory definition of case management services.”  The proposed regulations interpret Section 1915(b)(1) as establishing that “providers of case management services (including targeted case management services) furnished under this section are prohibited from serving as gatekeepers under Medicaid.” The rule provides substantial detail regarding the rationale for this requirement, invoking the provision in §441.10(e) that requires that the authorization of services “must remain within the Medicaid agency”.  The background for the regulations indicates that while the State Medicaid agency may “place great weight on the informed recommendation of a case manager, it must not rely solely on case management recommendations in making decisions about the medical necessity of other Medicaid services that the individual may receive.”  

The prohibition against case managers serving as gate keepers may have operational implications for states that have vested case managers with the responsibility and authority to authorize services, approve individual plans and determine individual budgets. It would seem that assessing individual needs and developing the plan fall within accepted activities. It is the actual plan approval and/or service authorization -which imply the authority to deny service- that may be considered gate keeping. Further clarification of this section of the rule is needed for states to understand the scope of what CMS may consider gatekeeping, particularly with regard to self-directed services and the development of individuals budgets based on services planning.
Section 441.18(a)(5),Single Medicaid Provider. The regulations state that “case management services must be provided by a single Medicaid case management provider.”  The regulations note that although an individual may in fact fall within multiple target groups and be eligible for more than one State Plan case management service, “a decision must be made concerning the appropriate target group so that the person will have one case management provider.” 

Although many states currently limit the provision of case management, some individuals with complex needs are served in multiple systems and may have more than one case manager. The presence of a case manager with specific expertise and knowledge of the specific systems serving the individual are essential to comprehensive and effective care.  Typically these case managers work together assisting the individual to get access to specialized services within a specific system.  As an example, individuals with developmental disabilities may experience co-occurring disabilities such as mental health concnerns.  The involvement of a trained, skilled and knowledgeable case manager from the mental health system assures that the individual will have access to needed services and access to appropriate services. The requirement that the individual have only one Optional State Plan case manager may have an impact on the financing for case management furnished by multiple systems and on the coordination of complex services, requiring specialized expertise. Without a mechanism to finance the support of more than one case manager, individuals are likely to not receive needed information and specialized assessment, planning and services. In effect, the lack of this specialized assistance could potentially constrain and limit access to needed services.
§440.169(c) Transition Planning Period. In July 2005, CMS published Olmstead Update No. 3 (July 25, 2005), providing guidelines intended to assist in the transition of individuals from institutional programs to community settings.  Among these provisions was a policy permitting payment for case management services needed to assist transition for a period of up to 180 days. Olmstead Letter No. 3 states that, “We [CMS] are revising our guidelines to indicate that Optional State Plan Case Management may be furnished during the last 180 consecutive days of a Medicaid eligible person’s institutional stay, if provided for the purpose of community transition.”  

The interim final Optional State Plan Case Management regulation establishes that case management may be provided and claimed for institutionalized individuals (with the exception of individuals in an Institute for Mental Disease or inmates of public institutions—prisoners) but significantly shortens the time period during which case management can be claimed. The new rule rolls back the 180 day provision and limits payment to case management services according to the length of time that the individual resided in the institution before transitioning to community services. Under the new regulations “individuals who have been institutionalized for 180 consecutive days or longer” are eligible to receive case management for a period of up to 60 days, while individuals institutionalized for a period shorter than 180 days may only receive Optional State Plan Case Management “during the last 14 days before discharge.” According to the regulations, these provisions reflect concern that separate case management services for institutionalized individuals would, “in general, result in duplicative coverage and payment,” while recognizing that individuals with complex medical needs and individuals with mental retardation have need for “case management that is beyond the scope of work of institutional discharge planners.”

CMS correctly notes that the transitioning individuals from institutions to the community is beyond the scope of discharge planners—but the new regulations do not recognize the real world timeframe for making a transition into the community. For individuals who have been institutionalized for a significant period of time, discharge planning is more than just orchestrating a return to the individual’s previous life and home.  For many individuals they have no home—discharge planning means creating an entire new life in the community for an individual. This shortened timeline has profound implications for states engaged in the Money Follows the Person efforts which rely heavily on the discharge planning option through case management.  Many MFP grants were approved with this type of intensive planning for discharge as the cornerstone for moving individuals from institutional to community settings.  Delivering on the promise of person-centered, individualized planning (again a requirement of the HCBS program) means taking a measured, thoughtful and intensive papporach to planning a new life in the community.  The new guidelines fail to account for the realities of setting up complex individualized services. In support of new TCM rules, CMS has asserted that transition from an institution to the community should be completed within 60 days.  This assertion fails to recognize the massive transition that has occurred over the past decade and that the majority of people remaining in public ICF/MRs are “institutionalized.” Once deemed “ready” for community living by a treatment team, a person may sabotage their own transition – a violent outburst, a suicide threat or attempt - as an expression of fear or as a sign they are not truly “ready.”  Treatment teams must sort through these behaviors without consideration to arbitrary time frames for what can produce a billable unit.     

Rules restricting reimbursement of case management to either the last 60 or 180 consecutive days of an institutional stay present an unreasonable challenge to waiver management and rate setting for case management activities.  In order to accurately align costs based on billable, non-billable but allowable, or non-allowable activities, a case manager must be able to define and report current activities and corresponding costs in one of the three categories.  While a case manager can readily “not” bill for units provided to an individual who transitions in a period of time that exceeds the prescribed limit, are the costs of delivering this service reported as a non-allowable cost?  Are systems required to “delay” reporting of these costs as they are incurred to ensure a person transitions in the allotted time?   

Currently, provider agencies have admissions staff that work with prospective service recipients to solicit business but serve to ensure participants are informed and educated to choose a provider.  Their work may include exploring housing options, employment services, and other services that a case manager might assist with in preparation for a transition.  These services are considered an administrative cost to an agency with few if any restrictions.  These costs are allocated to cost centers for waiver services and are computed in generating rates for each of these services.  Specifically restricting these activities as provided by case managers will allow providers of other services a more prominent role in directing and potentially controlling, participant choice.  

CMS’s intention to apply the new TCM rules to HCBS waiver case management services places restrictions not only on these services, but also on states seeking to manage waiver programs that support targeted populations with specialized individual needs. Restrictions and limitations upon the provision of case management interfere with states’ activities and inhibit their ability to meet HCBS waiver assurances and demonstrate cost neutrality.          

This shorter “lead time” may result in uncompensated time spent by case managers when planning for transition to community services. With sufficient capacity to engage in individualized transition planning and service development for individual leaving institutional, we fear a return to the congregate and “cookie-cutter’ solutions of past decades—or worse the lengthening of institutional stays for individuals who can and wish to move. 
§441.18(a)(8)(vi) 15 minute units. The new regulations require that, “the unit of service for case management and targeted case management services be 15 minutes or less.” The proposed regulations place explicit prohibitions on “bundling.” Citing section 1902(a)(30)(A) of the Social Security Act, the proposed regulations reaffirm the requirement that states have in place “methods and procedures to assure that payments are consistent with efficiency, economy and quality of care.”  The language detailing this prohibition reads, “… A State cannot employ a methodology that results in payment for a bundle of services. Per diem rates, weekly rates and monthly rates represent a bundled payment methodology…”.  A bundle is defined as “when a state pays a single rate for more than one service furnished to an eligible individual during a fixed period of time.” The regulation clearly states that, “We…expect that case management and targeted case management services reimbursed on a fee-for-service basis, as opposed to a capitated basis, will be reimbursed on units of time….we believe that the most efficient and economical unit of service is a unit of 15 minutes or less. Accordingly we are requiring in 441.18(a)(8)(vi) that the unit of service for case management and targeted case management services be 15 minutes or less.” 
First, it is most interesting that the regulations characterize case management as a bundled service. In the HCBS waiver Technical Guide, CMS defines bundling as, “A waiver service that encompasses two or more discrete services that are not closely related. When a state proposes to cover a bundled service, it must demonstrate that such bundling will result in more efficient and economical delivery of services and ensure that waiver participants enjoy free choice of provider.” The DRA and the new regulations clearly indicates that case management is not a direct services AND that case management constitutes a constellation of activities including comprehensive assessment and periodic reassessment of individual needs, development (and periodic revision) of a specific care plan based on the information collected through the assessment, referral and related activities and monitoring  and follow-up.  It is difficult to understand how the definition of case management meets the concept of “bundled” when these are closely related services, performed by the same provider.  
Second, we do not understand the assertion that case management will be a more efficient and effective service if billed in 15 minute units.  As the regulations rightly point out, case management is not a direct service and is unlike other professional services that are scheduled and delivered in small increments—services such as nursing services or therapies.  Due to the high cost of these other professional services it is legitimate to pay for only the face-to-face—direct service time.  Case management, unlike these direct services, is what we might term a “capacity” service. Case management services must be available “on demand.”  Case managers perform a variety of critical activities that go far beyond face-to-face contact—activities in support of the very functions described in the regulations such as monitoring, assisting individuals to gain access to services and development of a written plan of care.  Case management is not a routinized service.  The case manager must be available whenever the individual is in need of supports—not just for routine scheduled activities such as annual plan of care review.  For this reason, funding case management as if it were a direct service delivered in 15 minute units does not provide the stable “platform” of availability and does not recognize the distinction of case management from other direct services.
Third, Moving to 15 minute increments will require substantial investments and changes for states.  Although the regulations indicate that 15 minute units will be ore efficient and effective, change to this type of documentation will require significant investments in information technology.  As we keep noting, since case management is not a direct service, the variety of activities done by case managers are not easily characterized into discrete units.  Case managers, although they document case activities, typically are not tracking their every movement in 15 minute increments.  States will need robust information techno logy solutions in order that case managers can accurately document their time, but not be driven crazy by detailing every activity throughout the day. And even if we had no difficulty with the proposed unit of service, the impossibly short timelines of this new regulation do not permit states to get the systems in place needed to support reporting in 15 minute increments.
The new TCM rules present unreasonable implementation timelines when using actual costs to conduct rate setting.  In many states, case management rates are based on cost report information submitted as part of providers’ audited financial statements and must comply with generally accepted accounting procedures (GAAP). To revise rates based on the new rules, a state agency must review and revise as necessary, cost report procedures that are then issued to providers.  Providers must make necessary revisions to their accounting systems to gather the information as required by the new rules.  For obvious reasons, these changes cannot be applied retroactively. As an example, if guidelines are issued within 30 days of the rules’ effective date with another 30 days allowed for necessary changes to provider accounting systems, systems possibly could be prepared to gather the necessary information in May 2008.  This information would then be gathered for a fiscal year beginning in June, 2008 and continuing through May of 2009.  These cost reports must then be independently audited and issued which, according to our state partners, takes about five months.  Given the work needed to document and implement new rates, the new rates could be implemented in and around November of 2009 for use in billing.  Thus, in order to properly set new rates, states need at a minimum about 19 months for development of the information, basis and implementation of new rates.

And finally of concern is how states will be permitted to develop rates so they are sufficient to capture the true costs of case management. Within a comprehensive HCBS waiver, case managers are the  heart of a service delivery team performing a wide spectrum of functions to plan, coordinate, monitor, and oversee services that assure goal achievement and the health, safety and welfare of the participant.  Under current waiver systems, the individual’s needs rather than financial pressure to produce a billable unit drive the nature of case management activities. This of course is very ,much in keeping with the CMS focus on person-centered planning and service delivery. Case managers supporting people with intense needs requiring extensive documentation will be pressed to produce billable units. With the emphasis on billable units, case managers may be forced to differentiate between monitoring a plan to assure health and safety of a participant and monitoring health and safety assurances for a service delivery system, although both activities tie back directly to assuring the health and safety of participants in the HCBS waiver.  

Case management services  must have latitude for flexibility to meet diverse needs – be able to act in absence of any family or natural support system, on behalf of a participant with limited to no means of communication, to support someone dependent upon paid services for all activities of daily living. 

The new rules fail to identify details necessary for rate setting.  The rule does not clearly distinguish non-billable but allowable costs from non-allowable costs. Requiring case management providers to distinguish non-billable but allowable costs from billable units within a comprehensive waiver will produce no appreciable costs savings, as units go down but the cost per unit goes up.  Unscrupulous providers are then inadvertently rewarded for chasing billable units and neglecting those activities (documentation) that are essential but do not produce revenue.    

States will need explicit guidance from CMS on how to craft a rate that fully accounts for the required and necessary time case managers spend on behalf of consumers that is not face-to-face or family contact, particularly those activities that support the health and safety assurances under the HCBS waiver.  In order to provide case management to individuals with complex needs, case managers engage in a wide range of activities on behalf of individuals to assure their health and safety and assure access to needed services.  Of great concern is that any rate structure or guidance CMS provide regarding the development of case management rates insures that the true scope of case management activities are allowable.

