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Memorandum to Interested Parties:

From:

Jocelyn Guyer
Subject: 
Drafting Error Leaves Most Adult Medicaid Beneficiaries Without Any Federal Protections Against Premiums or Excessive Cost-Sharing for Most Services
Date:  

January 26, 2005
Overview 
The conference agreement on the budget reconciliation bill includes a major drafting error that leaves most adults in Medicaid without any federal limits on the amount that states can charge them for enrolling in coverage or using most services.  Specifically, for most adults below poverty, the agreement contains:  no ban on premiums; no limit on the amount that states can charge these beneficiaries for using most services (prescription drugs are an exception); and no limit on the total size of their out-of-pocket cost-sharing obligation (e.g., no 5% cap).  The agreement also allows states to vary the amount that they charge from person-to-person.  

If adopted as written, the agreement would void all current federal standards governing the affordability of care for millions of impoverished Americans who are enrolled in Medicaid.  There are some 30 million adults on Medicaid – 5.5 million seniors, 9.4 million people with disabilities, and 15.5 million parents.  A majority of these 30 million beneficiaries are likely to have income below the poverty line and, thus, would lose the federal guarantee of affordable coverage if the agreement is adopted as written.
  It is likely that many members have no idea that the conference agreement in its current form includes this sweeping change.  Nevertheless, congressional aides have been cited in the press as saying that this drafting error does not necessarily need to be fixed.

Origins of the Drafting Error
The drafting error arises because the agreement fails to include a critical subsection that would have had the effect of banning premiums for adults below 100 percent of poverty, as well as limiting the co-payment charges that they can face for most services to no more than $3 (indexed by medical inflation).  The failure to include the critical subsection almost certainly reflects the haste with which the agreement was drawn up, rather than congressional intent.  Earlier versions of the bill did include the subsection; it appears to be referenced in other parts of the agreement; and the agreement does include federal standards governing the affordability of care for adults above 100 percent of the federal poverty line.  It seems unlikely that Congress intentionally provided some cost-sharing and premium protections for more moderate-income Medicaid beneficiaries while leaving those below poverty with no such protections.  

Who is Affected by the Drafting Error?  
The Medicaid beneficiaries affected by the drafting error are people in the following groups with income below 100 percent of the poverty line (see exemptions below)
:

· Parents

· Seniors who are not in institutions 

· People with disabilities who are not in institutions

For these individuals, the drafting error means that there are virtually no federal limits on the premium and cost-sharing charges that they can face.  (The conference agreement does include federal standards governing the cost-sharing that can be imposed on adults below poverty for a small number of services -- prescription drugs, family planning services, hospice care, and emergency services.)  A majority of the roughly 30 million adults enrolled in Medicaid have income below the poverty line and, thus, lose virtually all federal premium and cost-sharing standards under the agreement.  
The people not affected by the drafting error include children, pregnant women (for pregnancy-related services); adults in nursing homes and other institutions; terminally ill patients in hospice care; women who qualify for Medicaid because they have breast or cervical cancer; and other adults above 100 percent of poverty.  Although controversy remains as to whether or not they are adequate, the agreement includes federal standards governing the level of premiums and cost-sharing that can be imposed on Medicaid beneficiaries who fall into these categories. 
Examples of Excessive Premiums and Cost-Sharing Allowed Under the Agreement

The inadvertent elimination of federal standards governing the affordability of care for adult Medicaid beneficiaries below poverty is so sweeping that there no longer would be federal standards to prevent states from doing any of the following:

· Imposing premiums or annual enrollment fees of $50, $100 or more on adults in need of Medicaid even if they have no income or are subsisting on a fixed SSI payment of $700 to $800 per month.  
· Imposing high co-payments or co-insurance requirements on a broad array of services, including physician visits, lab and x-ray services, and hospital stays.  For example, a state could impose a $10, $20, $30 or higher fee for using services, or it could impose a co-insurance requirement set at 10 percent, 20 percent, or higher.  

· In a worst case scenario, there is nothing to prevent a state from, in effect, closing enrollment for adults below poverty who otherwise would be guaranteed Medicaid coverage (e.g., a state seeking to limit enrollment could begin charging new applicants a very high enrollment fee).  Similarly, there is nothing to prevent a state from effectively eliminating a “guaranteed” service by charging unaffordable cost-sharing.

Would States Really Take Such Actions?

While most states probably would not take such actions, it is possible that some would.  In recent years, a handful of states have sought waivers to accomplish some of what would be allowed as a result of this drafting error.  For example, Utah has imposed $50 premiums on adults with no income under a waiver.  South Carolina has requested a waiver from the federal government to impose cost-sharing charges that far exceed nominal levels on people with disabilities and parents below the poverty line (e.g., $10 for durable medical equipment and $40 for an inpatient hospital visit).  
More generally, it is notable that some states make it a practice to cover adults only at the minimum levels required under federal law (e.g., Alabama, Louisiana, and Texas all cover parents only up to the very weak, minimal standards required by the federal government – 12 percent of poverty in Alabama, 13 percent of poverty in Louisiana and 14 percent of poverty in Texas).  If there are no federal standards governing the affordability of the care provided to impoverished adults, such states might end up imposing significant costs on beneficiaries.  
Conclusion
The conference agreement will void all current federal standards governing the affordability of care for millions of American adults who rely on Medicaid for health care coverage.  While it is impossible to know how many states would take advantage of the error, it leaves the door open for them to effectively do as they like with health care coverage for most seniors, parents, and people with disabilities enrolled in Medicaid.  In the extreme, they could even effectively shut down enrollment of these groups into Medicaid or effectively cut off their access to most services.  Even if most states would never take such actions, it is disturbing that Congress might eliminate all federal standards governing the affordability of care for millions of impoverished Americans without any public debate and, in many instances, most likely without members even realizing what they are doing.
Statutory References on the Cost-Sharing Drafting Error
Overview

The conference agreement creates new authority for states to impose premiums and cost-sharing on Medicaid beneficiaries in Section 1916A.  This new authority “overrides” the limits in current Medicaid law, found at Section 1916, that require states to impose no more than nominal charges on most Medicaid beneficiaries.  The conference agreement creates some limits on the new state flexibility established by Section 1916A, but only for people above 100 percent of poverty and for other special groups (e.g., children and pregnant women).  In earlier versions of the bill, the new Section 1916A included limits on cost-sharing and premiums for people below 100 percent of poverty, but the conference agreement dropped them.  The result is that the agreement provides some federal cost-sharing and premium protections to Medicaid beneficiaries above poverty, but leaves most adult beneficiaries below poverty without any protections.  Despite this nonsensical result, neither courts nor HHS would have any authority to fabricate standards for impoverished Medicaid beneficiaries that simply do not exist in the legislative language of the conference agreement.  
Specific Statutory References

Section 6041 of the agreement creates a new section of the Social Security Act, Section 1916A(a) that gives states the flexibility to impose premiums and cost-sharing on Medicaid beneficiaries within limits established under the remaining parts of Section 1916A.  Significantly, Section 1916A(a) is clear that the new state flexibility on premiums and cost-sharing is not subject to existing limits contained in Section 1916, such as the requirement that cost-sharing must be nominal.  Specifically, it says that states can impose premiums and cost sharing for any group of individuals “Notwithstanding sections 1916 and 1902(a)(10)(B),” the current source of limits on state flexibility regarding premiums and cost-sharing.
Section 1916A(b) establishes some limits on the new state flexibility created by Section 1916A(a) to impose premiums and cost-sharing.  Federal standards are created for (1) individuals with family income between 100% and 150% of poverty; (2) individuals with family income above 150% of poverty; and (3) other special groups and services (e.g., mandatory children and pregnant women, as well as selected services).   Section 1916A(b) does not include any limits on individuals below 100% of poverty.  It is important to note that earlier version of the conference agreement did create such limits.
  Specifically, Section 1916A(b) used to include a subsection that said that nominal limits on cost-sharing (adjusted by medical CPI) would continue to apply to people below poverty and that these individuals could not be subject to premiums.  

Section 6041(b) of the conference agreement modifies the nominal limits on cost-sharing included in current law at Section 1916, adjusting them each year by the medical CPI.  It, however, does not say that these nominal limits apply to the new state flexibility created by Section 1916A to impose cost-sharing on Medicaid beneficiaries.  

Section 6042 establishes new rules governing cost-sharing for prescription drugs.  This section specifically establishes federal standards on cost-sharing for prescription drugs for adults below poverty.  As a result, prescription drugs are one of the few services not affected by the error.  
� The exact share of adult Medicaid beneficiaries with income below the poverty line – and, thus, at risk of losing their guarantee to coverage if the drafting error is not fixed -- is not known.  One estimate from the Kaiser Commission on Medicaid and the Uninsured indicates that 52 percent of non-elderly adults on Medicaid have income below the poverty line.  However, as noted below, states have the discretion to define income when evaluating whether someone falls below poverty, which means that even people with income above poverty can be treated by a state as falling below poverty after deductions and disregards are taken into account.  


� Steven Dennis, “We Didn’t Mean to Hurt the Poor — But Budget Watchdog Group Urges GOP to Prove It,” CQ TODAY, Jan. 20, 2006.


� Note, however, that states have the discretion to define income as they like when evaluating whether someone falls below poverty, including to adopt disregards and deductions that would cause someone with gross income above poverty to be treated as falling below poverty after the disregards and deductions are taken into account.  For example, a state might “disregard,” (i.e., not count) a share of someone’s earnings or simply disregard a set dollar amount of their income when deciding whether they fall below poverty.  It is common for states to use such practices when evaluating eligibility for Medicaid.  


� See, for example, the Energy and Commerce Committee print of the bill released on October 21, 2005.





